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r4ta star ieat 3tt Rein]
("€!")_. Order-In-Appeal No.· and Date

AHM-EXCUS-003-APP-086/2023-24 and 28.08.2023

().
Rfr +rzI sfr sf@a?gr par, erg (rft«a)

Passed By Shri Akhilesh Kumar, Commissioner (Appeals)

sntatt fkaial
('er) Date of issue

11.09.2023

' Arising out of' Order-In-Original No. AHM-CEX-003-REASSIGNED-AC-NLC-032-21-22

_(s-) · dated 31.05.2022 passed by the· Assistant Commissioner (Sevottam), CGST & CE,
..

Gandhinagar Commissionerate

Office of the Assistant/Deputy Commissioner, CGST

a{taaai# 'ifi1i 3ITT: -craT / & CE, Division - Mehsana, Gandhinagar
('i:f) Name and Address of the

Appellant
Commissionerate, 2nd Floor, Sardar Patel Vyapar

Sankul, Mal Godoun Road, Mehsana-384002

qf@at&t atr sit var / M/s Keyline, 10, Suramya Residency, AT & 'PO

(a) Name and Address of the Lal<havad, Taluka & Dist - Mehsana, Gujarat-

Respondent 384001.

l? faz aft«-am?grsiatrsr #sar zitasrsrr h #fa rnfrf f7aa;T TT
f2atraft srratg+trs@ea rga#mar&, trf has2rah fas zt «mar&l

Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

(a) R?ftgtf aaasa aft z(Rat at fafl ssrr TT
_sag rtr agr srasrr+sra.gr+tf, f#ft srazrsrsuer el; w=+am»+
fa«fr asrutgt Rt#ahta&gt 2

. -~
. 1 •'

. ratat gdrur3la:
Revision application to Government of India:

(1) at squat gra sf@lR, 1994 Rt arr sraa f7a aarg mgtt a?#as arrt
5q.-.tr ah 7rcan h siafatau sat zRl aRa,ra, fa jat4, taPT,
tR#if, sfal sra, irami, fa«ft: 110001 t RtstRe:

A revision application lies to the Under Secretary, to the Govt. of India, Revision·_
Application Unit Ministry of Finance; Department of Revenue, 4th Floor, Jeevan Deep
Building, Parlia..rnent Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-

- 35 ibid: -

i.

r



In case of any loss of goods where the loss or,.:cur in transit from a factory to a
warehouse or to another factory or from ori.e warehouse to another during the course
of processing of the goods in a warehouse or in ~torage whether in a factory or in a
warehouse.

("€!") 'mU" ah antzg fa#flrurr R41Fcl a ~cRm -i:i-~ t fcr-Ri:r'for t 5ztr gram mgmtT
gra gr«a Raz#masirma atzaft zr ar rkr if Raffa 2t

In case of rebate of duty of excise on goods exported to any country or territory .
outside India of on excisable material used in the manufacture of t..h.e goods which are
exported to any country or territory outside India.

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(4) sifaa sq1a« Rl 3qt4a ranmat futs4et #Rezrr+?z sitter sitsa
et u frh qa(an sge, fr # trRa itTr# m GfR if fa stfefr (i 2) 1998

m109mu~~ ll"Q;tn
Credit of any duty allowed to be utilized towards payment of excise duty ori final

products under the provisions of this Act or the Rules made there under and such
order is passed by t..h.e Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) at saran rem (rf)aral, 2001 h fr 9 siafa faff#m Ws4T~-8 if"~
fait , fa a2gr h fa n2 Ra Rat4fl # sflaqt-sn@gr ud zf z2gr #ft t-t
fail ah Tr fa3a far star arfe s@a rr ala s: 'cfiT ~ ~M ~~mu 35-s: ii-
frtmftcr # tgark#qrarrEl-6artRt ufa sf2ft arfeq

The above application shall be made in duplicate in Form No. EA-8 as specified.jj##ks
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the dl:lte · ,,",::,-,,,1:.-,,::~/.

on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO a..-rid Order-In-Appeal. It should also be_
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) - Rfasa seaa are sziirarca aras?au#@tats?200/-m~ #
sat@ sit szi iagm v#ta znrr gt "dT 1000/- ei?r "Cfi1tf~ #~l 0

The revision application shall be accompa,,---iied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.
fltgr#, ah&irqt«r gemla# arRhRa Fratfean# sRh:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ~ -3,91d.rl ~~ . 1944#m35-m/35-s:t~:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 5rmRRa 4Ra aatg gar a star Rt 311fu;r, sf«r amt # tar gt«en, aft
"1,91 aa gr«a vi hara sf@a rznnfeaw (R@la ) Rr uf@air 2Ra ff#r, &zi«a I c. ii° 2nd~;

cslg-1-\lffi ~ , oTTR'ctT, ffi~:Zrll◄l:Z, 3!~4-Jd.lii!lc.-3800041 .

To the west regional bench of Customs, Excise & Service TaxAppellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asa..rwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in· quadruplicate in form EA- .
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2 . ..,1,...a.,nd shall be
accompanied against (one which at least should be accmn J~-~~~ fee of

. 0 ~- ~- ~,f_-,·'<·.~·_,,.,1\~1-__\· <+ ! e. 7-"'> a s't. 1.' rs I'

,¥ ss if
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Rs.1,000/-, Rs.5,000/- and Rs.10,000f,w,J;i.ere amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac· to 50 Lac/ai\.cl above 50 Lac respectively in the form· of
crossed bank draft in favour, ,of Asstt. Regi_star of a branch of any nominate public
sector bank of the place wherf'fhe''bench i}f'dn'.ftnominate public sector bank of the
place where the bench of the Tribunal is situated. ·

(3) <fRW 31R!?T if #&qr s?ii #rmt?gr @tar? at r@a pa sitarRt mt @ratsg
~-ii" fc!1m star a1Reg zr zr hza gr sft fa fat st #faaf zReerf sft
natf2rawRt uazRha{trarc#t u4 zmaaa far star?t

In case of the order covers a number of order-in-Original, fee for each O.I.0.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(5)_ ~ am:~~ 9TT' r;i4';{01 cfiB crm frr:li:rr c1TT am: m eta safafasat ? it.tr
ea, #ft sat«a rearvi tar# zr nrf@raw (a4ffafe) fa, 1982Rea el
Attention in invited to the rules coveting these and other related matter contc;nded in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) +fir gran,@#tr star gm vi aara sf)la +naffer4wr (fez) v@ 4ft sft atr
if cticfo4+1i◄I (Demand) -q;cr ~ (Penalty) cfiT 10%¥ sat#Gar sf@ar ?l ztaif, sf@aaaWm
10~~t:1 (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Fii1.ance Act, 1994)

a{trsure gees sit tat a siafa, gt@gt#fr ft °4-fM (Duty Demanded) I

( 1) m (Section) 1 1D # azaffR« uf@tr ;
(2) fen+a@a #fezRtu@;
(3)a hfez friaf 6 hag«a±rfgn

rz pfsr'ifaasf'zqstRt garuaft' afar#trkfapa rf arf&Tr

(4) 4rnu4 gm sf@fa 1970 en if@ea ft 4qt -1 siaf faiRa fkz&ur
rear qrqr?gr zrnf@ta R6fa 1feat k z2gr r@la Rtua7far6.50 # mt 4Ir

gen fezgtfez1
One copy of application or 0.1.0. as the case may be, and the order of the

adjournment auLh.ority shall a court fee stamp of Rs.6.50 paise as prescribed under
0 ' scheduled-I item of the court fee Act, 1975 as amended.

For an appeal to be filed before the CESTAT, 10% of the Duty & · Penalty
c<;mfirmed by the Appellate Commissioner would have to be pre-deposited, provided

. that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C.
(2A) and 35 F of the Central Excise 'Act, 1944, Section 83 & Section 86 of the Finance

Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat · Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6)(i) <asrr ah 4fa fl 4feawr aqrgt gear serar gm qr aus fatR@a gtt trf
sf«#3 10%{ratrsgthaav f@a c! 1 Rea zt aaave10%ratqRt srmfr?1

3

In view of above, a.11. appeal against this order .shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penal~y~ · ispute,
or penalty, where penalty alone is in dispute." ,_,-o.··<~m,,. -

!, _,
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1994 from F.No.

COMMR-CGSTO/o

AHM-CEX-003-REASSIGNED-AC-NLC-032-21-22

under Section 84 of the Finance Act,

Original No.

GEXCPMJREV/ST/OIO/17230/2022-REV-

. .
carried out by the respondent as per the Income Tax data were covered under the

definition of service and hence they were liable to levy of Service Tax at appropriate

rate. Accordingly, the differential Service Tax payable by the respondent was ·

determined on the basis of difference between the value of "Sales/Gross Receipts

(derived from Value reflected in ITR)" as provided by the Income Tax Department

and the taxable value declared in their ST-3 returns for the Financial Year 2015-16

as below:

31.05.2022 [hereinafter referred to as "the impugned order"] passed by the Assistant
. . '

GANDHINAGAR by the Commissioner of CGST, Gandhinagar, against Order-in-

This appeal has been filed by the Assistant Commissioner , Central

Mehsana Division, Gandhinagar Commissionerate [hereinafter referred to

department"] in terms of Review Order No. 04/2022-23 dated 28.07.2022

~~I ORDER-IN-APPEAL

F. No. G.A.PPL/COM/STD/187/2022-APPEAL
» • i°

-4-.

2. Facts of the case, in brief, are that the respondentwere holding Service Tax

Registration No. AAPFK7287CSD001 for providiri-g taxable services. Based on

information received from the Income Tax department, discrepancies were observed •

in the total income declared in the ITR as compared to the ST-3 returns of the

respondent for the period F.Y. 2015-16 and FY. 2016-17. Letter/email dated

08.05.2020 was issued to the respondent requesting them to provide the details of

services provided during the period F.Y.2015-16 and F.Y. 2016-17. However, they

did not respond. It appeared to the jurisdictional officers that the nature of activities
•

Commissioner, Sevottam, CGST& CX, Gandhinagar Commissionerate [hereinafter

referred to as "the adjudicating authority] in respect ofMis Keyline, 10- Suramya

Residency, At & PO - Lakhavad, Tal & Dist.: Mehsana, Pin-384001 (hereinafter

referred to as the "respondent").

Si. Period Differential Taxable Value as Rate of Service Tax liability to
No (F.Y.) per Income Tax data (in Rs.) Service Tax be demanded (in Rs.)

1 2015-16 0 14.5% 0
2 2016-17 43,40,144/- 15% 6,51,022/-

Total 43,40,144/- 6,51,022/-
3. Show Cause Notice was issued vide F.No.V.ST/11-A-47/K.eyline/2020-21

dated 30.06.2020 to the Respondent, wherein it was props@@@ON<
4so «"w. 
~1}1 ·'.\ ,p-:_-:- ,. :,/it~~1· l ,.,,., • ~.·~

so - i#} in F; l
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· F. No. GAPPL/COM/STD/187/2022-APPE.A..L

i) Demand and recover Service Tax amounting Rs. 6,51,022/- not paid on the

differential income under Section 73 (1) of the Finance Act, 1994 alongwith

interest under Section 75 ofthe Finance Act, 1994;

. ii) Impose penalty under the provisions of Section 77(2), 77C, 78 of the Finance
Act, 1994.

3. The SCN was adjudicated vide the impugned order, wherein the demand of

Service Tax amounting to Rs. 6,51,022/- was set aside by extending the benefit of

Reverse Charge .Mechanism (RCM) in tenns ofSr. No. 8 ofthe table ofNotification

No.30/2012-ST dated 22.06.2012, as amended. As the demand was set aside the
interest and penalty did not sustain.

4. Upon examination and review in terms oflegality and propriety ofthe said order,

the department found that the impugned order is not legal and proper. Being aggrieved

with the impugned order, the department has preferred the present appeal on the

grounds as mentioned in the subsequent paragraphs, with a request to set aside· the

impugned order on the grounds mentioned herein below :-

4.1 The adjudicating authority has dropped the entire proceedings initiated vide

Show Cause Notice F.No.V.ST/1 1-A-47/Keyline/2020-21 dated 30.06.2020 on the

basis that the respondent has received the income ofRs.43,40,144/- for F.Y 2016

17 y providing Manpower Supply service and since the Respondents are a

partnership firm and the service recipient viz. M/s. Hubtown Bus Terminal

(Mehsana) Pvt Ltd. is a body corporate, 100% tax liability is on the service recipient

under RCM, as perNotification No.30/2012-ST dated 22.06.2012.

Page 5 of16

4.2 The relevant portion ofNotification No.30/2012-ST ibid, as amended vide

· Notification No.7/2015-ST dated 01.03.2015, is reproduced hereunder:

"In exercise ofthe powers conferred by sub-section (2) ofsection 68 ofthe

Finance Act, 1994 (32 of1994), and in supersession of(i) notification ofthe

· Government ofIndia in the Ministry ofFinance (Department ofRevenue), No.

15/2012-Service Tax, dated the 17th March, 2012, published in the Gazette of

India, Extraordinary, Part 11, Section 3, Subsection (@),vide number G.S.R

213(E), dated the 17th March, 2012, and (ii) notification ofthe Government of

India in theMinistry ofFinance (Department o =, o. 36/2004-Service

Tax, dated the 31st December, 2004, p zette of India,

Extraordinary, Part 11, Section 3, Sub-secti GS.R 849 (E),



in respect ofservicesprovided or agreed to be
8 provided by way ofsupply ofmanpowerfor any Nil 100%

purpose [or security services]

(v) provided or agreed to be provided by way ofrenting ofa motor vehicle

designed to carry passengers to any person who is not in the similar line of

business or supply ofmanpowerfor anypurpose or security service- or service

portion in execution ofworks contract by any individual, Hindu Undivided

Family orpartnershipfirm, whether registered or not, including association of

persons, located in the taxable territory to a business entity registered as body

corporate, located in the taxable territory;

(II) The extent ofservice· tax payable thereon by the person who provides the

service and any other person liable for paying service tax for the taxable
. .

services specified iri paragraph I shall be as specified in the following table,

namely:

dated the 31stDecember, 2004, except as respects things done or omitted to be

done before such supersession, the Central Government hereby notifies the

following taxable services and the extent ofservice tax payable thereon by the

person liable to pay service tax for the purposes of the said sub-section,

namely:

I. The taxable services, -

F. No. GAPPL/COM/STD/187/2022-APPEAL
-6

4.3 The impugned Order dated 31.05.2022 holding that the services provided by
the assessee is in the nature ofManpower Supply and thereby extended the benefit

of payment 0f 100%-Service Tax by the Service recipient by way of 100% Reverse

Charge Mechanism (RCMbenefit) provided vide NotificationNo.30/2012-ST, ibid,

is perverse and in the wrong perspective of the statutes.

4.4 On going through the Agreement (copy attached) entered by the Respondent. '

with Mis. Hubtown Bus Terminal (Mehsana) Pvt. Ltd. (HBTPL for brevity), it is

seen that:

a) The Agreement lists the commercial terms & conditions for carrying out

House Keeping Services at the Commercial Facility (CF) for Hubtown Bus

Terminal (Mehsana) Pvt. Ltd., at Mehsana, Gujarat.
. ,.· ~

~

.--,~~. •. ·'ci-4;,\.~.....
% ··82. , a. ,.(.,~-- -.::.,1~~~~RR%
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b) MIs. Keyline is a HouseKeeping Agency. and has assured HBTPL that they

have necessary qualifications, expertise, experience and manpower to perform

the work and services desired by HBTPL.

c) MIs. Keyline, after becoming acquainted with the site, the scope and extent of

work and services required by HBPTL, has agreed to provide House Keeping

work and services.

d) The payments shall be done by the service recipient based on the actual

deployment of resources· which will be determined on the basis of attendance.

e) The Contract value is inclusive of ail statutory liability towards Service

Provider's staff including PF/ESIC/WCT/Workmen Compensation Act, etc.

(if applicable). The payments in this regards shall be made by Service

O Provider for which receipt need to be attached with the bills.

4.5 With effect from 01.07.2012, the negative list regime came into existence

under which all services are taxable and only those services that are mentioned in

the negative list, are exempted. As per Section 65 B(44) of the Finance Act, 1994 as

amended from time to time, "service" means any activity carried out by a person for

another for consideration, and includes a declared service, but .

Thus the Important ingredients of "service" are:

• Ror a consideration- Under the Indian Contract Act, 1872, the definitio!} of
"consideration" is, "When at the desire ofthe promisor, the promisee or any
other .person has done or abstained from doing, or does or abstains from
doing, or promises to do or to abstain from doing, something, such act or
abstinence or promise is called a consideration for the promise.

0 • Carried out by a person for another- For a transaction of service, there
must be two parties, one, the service provider and the other, service receiver.
By implication, self service is outside the ambit oftaxable service. However,
certain exceptions are provided which are explained later.

• Any activity- The focus ofthe lev.y is now shifted to an activity which has a
wide coverage. The. word "activity" is not defined in the Finance Act, 1994
as amended from time to time. Any execution of an act or operation carried

. out or provision of a facility will also be included. A single activity is also
covered in its ambit and it is notnecessary that such activity should be carded
on a regular basis. Even a passive activity or forbearance to act or to refrain
from an act or to tolerate an act or a situation, would be regarded as service.

4.6 The nature of activities carried out by the Re :t;rEi1Th~~ rvice Provider·
is covered under the definition of "Service" and ered under the

Page 7of16 ..



-8
F. No. GAPPL/COM/STD/187/2022-APPEAL

Negative List as given in the Section 66D of the Finance Act, 1994, as amended

from time to time. The Respondent has mainly contended that they are providing

"Manpower service" and, hence, the Service Recipients, being a body corporate, are

liable to pay 100% Service Tax under Reverse Charge Mechanism thereon.
' .

4.7 It is to submit that with effect from July 1, 2012, Section 65 (68) and Section.

65(105) (k) were rescinded and new definition of 'Supply of Manpower'

inserted under Rule 2(1)(g) of the Service Tax· Rules, 1994, which· is n:mrc;o('u.v\,u.

herein below:

"Supply of Manpower means supply of manpower, temporarily or otherwise, to ·

anotherperson to work under his superintendence or control."

As per the above definition, the existence of the following important .

elements is needed to get covered under the category ofmanpower supply services:

i) Services should be manpower supply under control ofprincipal employer.

ii) Security services, cleaning services, piece basis services or job

contract can be manpower supply services, only ifthere is superintendence

or control ofprincipal employer.

4.8 It is a well-settled principle that contract executed between the parties would

determine the nature ofwork. As per the tenns and conditions of the Agreements

entered into by the Respondentwith HBTPL, as explained at Paragraph No.8 above,

it is seen that there is no whisper of supply ofmanpower in the aforesaid contract

entered with Mis Hubtown Bus Terminal (Mehsana) Pvt Ltd.. It can be seen from
' : .

the Agreements [a sample copy ofAgreement dated 04.01.2017 and 29.04.2016 is

attached herewith as Exhibits] that, more than once, it has been specifically and

categorically mentioned therein that the Respondent is aHouse Keeping Agency and

the commercial terms and conditions laid down in the agreement is for carryingout

Housekeeping services at the Commercial Facility of .the Mls. Hubtown Bus

Terminal (Mehsana) Pvt. Ltd. Further, one ofthe tenns laid down at Para 8.0 ofthe

Agreement is that the Contract value is inclusive of all statutory liability towards
'

Service Provider's staff including PF/ESIC/WCT/Workmen Compensation Act, etc.

(ifapplicable). This aspect clearly makes it evident that there is no superintendence

or control ofthe Principal on the manpower deputed l;,~_R.~ . ondents. Hence, it

n·~~t':;,~-~~--t:~4-go •+
'•.s-¥¥ sf.l '«« tr

Page8on16 +?±f ± ?
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F. No. GAPPL/COM/STD/187/2022-APPEAL

'. •· an e4becomes apparently clear that the Respondents were not providing manpower supply

service but were providing housekeeping services through manpower engaged under

its control and supervision, to undertake the services listed in the Agreement, as can

be seen from the terms and conditions ofthe said Agreements/Contracts entered with

said service recipient. The contracts were awarded not for supply ofmanpower but

for execution ofthe work ofHousekeeping atthe service recipient's premises. Hence,

services provided by the Respondents under said contracts are not covered under the

definition ofSupply ofManpower Services and hence are not eligible for any RCM

benefit.

4.9 The adjudicating authority's conclusion that the services rendered by the

0 Respondent is Manpower Supply services is misconstrued. The impugned order

setting aside the demand of Rs. 6,51,022/- raised vide Show Cause Notice dated

30.06.2020 by extending the benefit ofRCM is bad in law and not legal and proper.

As explained above, as per the terms and conditions of the agreement entered into

the Respondent with the service recipient, the services rendered are of

Housekeeping and not in the nature of Man power supply. No RCM benefit is

provided vide Notification No.30/2012-ST, ibid, for Housekeeping service. Thus,

the adjudicating authority has grossly erred in interpreting that the services provided·

by the Respondent falls under the category ofManpower supply and thereby setting

aside the demand by way ofextending the RCM benefit ofNotification No.30/2012-

, . ST, ibid.

Page 9 of16

£

4.10 In view ofthe above facts and reasons stated above, the Order-In-Original No.

ORDER-IN-ORIGINAL NO. AHM-CEX-003-REASSIGNED-AC-NLC-033-21

22 DATED 31.05.2022 passed by the·Assistant Commissioner(Sevottam), CGST &

Central Excise, Gandhinagar Commissionerate in case ofM/s. Keyline, Mehsana, is

not proper and legal and deserves to be set-aside by allowing the appeal of the

Revenue on the grounds mentioned hereinabove.

5. Personal Hearing in the matter was conducted on 10.02.2023. Shri Hitesh

Prajapati, Chartered Accountant, appeared on behalfofthe Respondent. He stated that

the firm is partnership firm and the service tax liabi · ·. ·e ice recipient under

reverse charge mechanism.

\
%
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0

5.1 On account of a change .in the appellant authority, personal hearing in the matter

was conducted again on 14.07.2023. Shri Keyur Kamdar, Chartered Accountant,

appeared on behalf of the Respondent. He submitted that they have not received copy .

of departmental appeal and requested to provide the same that enable·him to file cross

objections.

F. No. GAPPL/COM/STD/187/2022-APPEAL

6. Subsequently, the Respondent filed Cross Objection to the appeal on

07.08.2023, inter alia, contending that;

® •They have provided manpower services to Mis Hubtown Bus Terminal

(Mehsana) Pvt Ltd. which is covered under Full Reverse ChargeMechanism as

per Notification No. 30/2012-ST. Hence, on these services respondent is not

liable to pay service tax.

o AS per Notification No.30/2012-T. Manpower supply for any purposes or

security services by individual, HUF, firm or AOP to Body Corporate is

covered under full reverse charge mechanism.

e Respondent had submitted detailed reply to SCN by · attaching copy

agreement entered with Mis Hubtown Bus Terminal (Mehsana) Pvt

(Service Recipient) in para 6.2 of the contract it is clearly mentioned that

service provider will charge based on number ofmanpower (persons) deployed

and they will work under the supervision and control of the service recipient

which clearly suggest that services provided by the respondent is supply of

manpower services, since, it is provided to Body corporate, service recipient is

liable to pay service tax.

e Order-in-Original has been passed by adjudicating authority by dropping the

demand by confirming that services provided by the respondent is rightly falls

under manpower services and it is provided to body corporate hence, it is li~ble·

to paid by service recipient under RCM.

Unfortunately, department had reviewed this order by wrongly interpreting

services provided by the respondent as housekeeping services and not the

manpower services merely because in the agreement at more than one places it

is mentioned that respondent is.House Keeping Agency without understanding

the terms of the contract.

e Order passed by · the Learned Adjudicating authority is reviewed and

departmental appeal is filed merely based on the one.term of the contract that
a1es •
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stipulates that the responsibilities like PF/ESI etc. is on the service provider.

Relevant paragraph 12 of the said review order is reproduced below.

Page 11 of16

"Further, one of the terms laid down at Para 8. 0 of the Agreement is

that the Contract value is inclusive of all statutory liability towards

Service Provider's staff including PFIESICIWCT/Workmen

Compensation Act, etc. (f applicable). This aspect clearly makes it

evident that there is no superintendence or control ofthe Principal on

themanpower deputed by the Respondents. "

Thus, merely based on the fact that suchresponsibilities are on service provider,

it cah not be Manpower Supply services. This assumption is totally flimsy and

without any application of mind. In manpower supply services, it is pre

condition that the person who is working under supervision of service recipient

shall be employee of service provider. Thus, the fact that PF/ESI liability is• of

service provider, is in fact, in favour of the assesee that manpower supplied are

employee of the service provider, without which there cannot be manpower

supply services. Thus, order is reviewed without application ofmind and based

on the argument which is in fact proving the case that services provided are

manpower supply services.

G Except aboye mentioned argument, there is no other argument put forwarded

by the department which even give a hint that services are not manpower supply

services. Thus, order passed by the learned authority is not only just and proper

but also reasonable and speaking order and hence shall no interference is

required.

o Manpower deployed by the respondent doesn't becomes employees of the

service recipients, responsibility of statutory dues remains with the respondent

only. Merely respondent is liable for statutory dues that doesn't mean that they

are working under the supervision and control. Service recipients pays us fixed

charges based on number of employees deployed in any case they are not liable

to pay anything extra on this.

-® ··. Further, relevant extract from the Circular Number 190/9/2015-ST Dated

15/12/2015 is reproduced below:

"2. The matter has been examined. The natureof-manpower supply service
a €a Fi.6 > Gr

is quite distinctfrom the service ofjob wo1':· · - characteristics of

manpower supply service are that the suppl._ npower which is

O: .. ,_.
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at the disposal and temporarily under effective control of the service

recipient during the-period ofcontract. Service providers accountability is

only to the extent and quality of manpower. Deployment of manpower

normally rests with the service recipient. The value ofservice has a direct

correlation to manpower deployed, i.e., manpower deployed multiplied by

the rate. In other words, manpower supplier will charge for supply of

manpower even ifmanpower remains idle."

e Respondent would like to invite your attention to the different clauses

mentioned in the agreement which clearly suggest that requirements mentioned

in the above referred circular for proving manpower supply services are

fulfilled by the respondent.

e In para 5:0 of the contract; it is clearly mentioned that the work shall have to be

carried out strictly in conformity with technical specifications and direction of

Project/O&M Manager. This condition clearly shows that the respondent has

to do disposal of manpower only and they will work under the direction and

control of the service recipient.

o Further, we are charging to service recipients based on number of employees

deployed (i.e., Per person price)which shows that we are required only to make

manpower available, and no further responsibility is given to us. It shows that

our person will be used to clean the premises only as and when instructed by

the service recipient. That'means the value of service has a direct correlation to

manpower deployed, i.e., manpower deployed multiplied by the rate. In clause

6.2 of the contract, it is clearly mentioned that total 28 manpower will be

supplied-out of that 2-supervisor having monthly rate 12,000 per person and 26

Housekeeper will be supplied having monthly rate 9,900 per person.

e Responsibility of the respondent is only to the extent and quality ofmanpower.

No clause in contract which says that no payment is made if no cleaning of any

area or any day is done. Deployment of manpower is always rests with the

service recipient. Whether service recipient able to give them work or they

remain idle having no impact the revenue of the respondent.

o From the above, it is crystal clear that services provided by the respondent is

nothing but manpower supply of services and fulfils all the conditions·

prescribed in the Circular Number 190/9/2015-S _.;.:a,-R¢.f5/12/Z015.
•••,,
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o Hence, we·are requesting to appellate authority to set aside the appeal filed by

the department and upheld the Order-in-Original passed by the adjudicating
authority.

0

7. I have gone through the facts of the case, grounds mentioned in the appeal filed

by the department and the materials available on the record. The issue before me for

decision is as to whether the impugned order dropping the demand of Service Tax

amounting to Rs.6,51,022/- alongwith interest and penalty, in the facts · and

· circumstances of the case, is legal and proper or otherwise. The demand pertains to

the period F. Y. 2016-2017.

8. It is observed that the respondent - a Partnership firm was registered with the

Service Tax department for providing taxable services. They were engaged in

providing "Manpower Recruitment /Supply Agency Service" and holding ServiceTax

Registration No. AAPFK7287SD00 1. However, the SCN in the case was issued

merely on the basis of data received from the Income Tax department without
. .

ascertaining the nature of service provided by the appellant or classifying them. Kt is

apparent that no further verification has been caused to ascertain the nature of service

and whether any exemptions/abatement were claimed by the appellant. Hence, the

SCNwas issued in clear violation of the CBIC Instructions dated 20.10.2021, relevant

portion of the Instructions is re-produced as under :

3. It is once again reiterated that instructions ofthe Board to issue show cause
notices based on the difference in ITR-TDS data andservice tax returns only after
proper verification offacts, may befollowed diligently. Pr. ChiefCommissioner
/ChiefCommissioner (s) may devise a suitable mechanism to monitor andprevent
issue ofindiscriminate show cause notices. Needless to mention that in all such
cases where the notices have already been issued, adjudicating authorities are
expected topass ajudicious order afterproper appreciation offacts andsubmission
ofthe noticee

Considering the facts of the case and the specific Instructions of the CBIC, I find

that the SCN was issued indiscriminately and is vague.. .

Page 13 of16

9. It is also observed that during the period F.Y. 2016-17 the respondent have

provided services to MIs Hubtown Bus Terminal (Mehsana) Pvt. Ltd. The respondents
are a Partnership firm and the service recipient are Body Corporate. They have also

. .. -
entered into an agreement/contract for the period 01.92$' " 2.2017 with MIs

I
t

Hubtown Bus Terminal (Mehsana) Pvt. Ltd. A copy ent/contract was
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IO. It is the contention ofthe appellant department that the services provided by

respondent to the 'Body Corporate' cannot be classified under "Manpower

Recruitment /Supply Agency Service" as the contract mentions the work as

Keeping Service'. In this regard I find that 'House keeping Service' have not been

separately classified under the standard classification of services under the Finance

Act, 1994. Moreover, in the Negative list regime also no such category of service is

identified. 'House Keeping services' are covered under "Manpower Recruitment

/Supply Agency Service" as the said service is provided by way of deployment of

skilled/unskilled Manpower. Further, as per Para-6.2 of the agreement/contract

submitted, the service provider was mandated for issuing Invoices in terms ofnumber

of Manpower supplied during the month/period. Hence, the grounds raised by. the

department are untenable.

also submitted before the adjudicating authority which is recorded at para 18 of the

impugned order. Para-5 of the said agreement mentions that the Manpower supplied

by the respondents would carry out their work in conformity with the technical

specifications and direction of 'Project/O&MManager'.

I0.1. Further, the department also contended that the condition of (Superintendence

or control ofthe Principal employer'was not fulfilled by the respondents. In this regard

the respondent has contended that, at Para - 5 of the contract· it is specified that the

manpower deployed by the respondents would carry out theirwork in confirmitywith

the technical specifications and direction of the Project/O&M Manager. Upon

verifying th said agreement I find force in the argument ofthe respondent as the said

clause clearly proves the fact that the workforce/manpower deployed by the

respondents for carrying out the house keeping service were under the temporary

control of the 'Body Corporate'/service receiver. Hence this argument of the

department also do not fetch merit.

10.2 The department has further contended that the condition laid down at Para 8.0

ofthe agreement, further confirms that there was· no control or superintendence ofthe

principal on the manpower provided by the respondents. These observations confirm

Page 14 of16

that the appellant department is in acceptance ofthe fact that manpowerwas deployed

by the respondents for carrying out the contracted work. Further, regarding the said

contention I find that the mere fact that the PF/ESIC/WC::P{~:en Compensation
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act etc. being under the purview of the respondent, do not alter the fact that the

manpower provided by them were not under the superintendence or control of MIs

Hubtown Bus Terminal (Mehsana) Pvt. Ltd. This aspect is also discussed supra and the

contentions of the department are flimsy and devoid ofmerits.

10.3 The appellant department has contended that the benefit of RCM in terms of

Notification No. 30/2012-ST dated 20.06,2012 was wrongly extended to the

respondents by the adjudicating authority. In this regard I find it proper to refer to the

relevant portion of the Notification No. 30/2012-ST dated 20.06.2012, as amended.

The same is reproduced below :

Government ofIndia
Ministry ofFinance

(Department ofRevenue)
Notification No. 30/2012-Service Tax

New Delhi, the 20th June, 2012
GSR ......(E).-In exercise ofthepowers conferred by sub-section (2) ofsection 68 ofthe
FinanceAct, 1994 (32 of1994), and in supersession of(i) notification ofthe Government
ofIndia in the Ministry ofFinance (Department ofRevenue), No. 15/2012-Service Tax,
dated the 17th March, 2012, published in the Gazette ofIndia, Extraordinary, Part II,
Section 3, Sub-section (@),vide number G.S.R 213(E), dated the 17th March, 2012, and
(ii) notification ofthe Government ofIndia in the Ministry ofFinance (Department of
Revenue), No. 36/2004-Service Tax, dated the 31st December, 2004, published in the
Gazette ofIndia, Extraordinary, Part 11, Section 3, Sub-section (i), vide number G.S.R
849 (E), dated the 31 st December, 2004, except as respects things done or omitted to
be done before such supersession, the Central Government hereby notifies thefollowing
taxable services and the extent ofservice taxpayable thereon by the person liable to
pay service taxfor thepurposes ofthe said sub-section, namely:-
I .The taxable services,

·.o··•··.·.·.·.·" «

..

Sr.. Description ofa service
No.

Percentage of Percentage
service tax of
payable by the service tax
person providing payable by
service theperson

receiving the
service

() provided or agreed to beprovided by way ofrenting ofa motor vehicle designed to.
carrypassengers to anyperson who is not in the similar line ofbusiness· or supply of
manpower for any purpose or service portion in execution ofworks contract by any
individual, Hindu Undivided Family or partnership firm, whether registered or not,
including association ofpersons, located in the taxable territory to a business entity
registered as body corporate, located in the taxable territory;

(BJ provided or agreed to beprovided by anyperson which is located in a non-taxable
territory and received by anyperson located in the taxable territory;
(II) The 'extent ofservice taxpayable thereon by theperson whoprovides the service
and theperson who receives the servicefor the taxable services specified in (I) shall be
as specified in thefollowing Table, namely:

8 in respect ofservices provided or
agreed to beprovided by way ofsupply
ofmanpowerfor anypurpose
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. .
the services ofManpower Supply to Mis Hubtown Bus Terminal(Mehsana) Pvt. Ltd.

under a contract during the relevant period. Further I also observed that the
. '

Examining the above legal provisions with the facts and circumstances of the case and

in terms of the discussions carried out supra, I find that the respondents have provided
; ·

are a partnership firm and MIs Hubtown Bus Terminal (Mehsana) Pvt. Ltd. (service

receivers) are a Body Corporate. Therefore, the respondents are duly eligible for the

benefit ofpayment of service tax by way of 100%Reverse Charge Mechanism (RCM)

in terms of Sr.No.8 of Notification No. 30/2012-ST dated 20.06.2012, as amended.

Therefore these contentions of the appellant department are baseless and untenable.

12. s{@maferraft{Rtmtqzri 5gt a@a Paarsare
The appeal filed by the appellant stands disposed of in above terms.

11. In view of the discussions made in the foregoing, I find that there is no merit in

the department appeal as regards the dropping of demand vide the impugned order.

Hence, the appeal filed by the Appellant Department against the impugned order is

dismissed being devoid ofmerits.

ea-°
(SHIV PRATAP SINGH)
Commissioner (Appeals)
Dated:? August, 2023

(Somnat audhary)
Superinten ent (Appeals),
CGST,Ahmedabad.

By REGD/SPEED POSTAID

I. The Assistant Commissioner
Central GST, Division-Mehsana,

· Commissionerate-Gandhinagar.

2. Mis Keyline
IO; Suramya Residency,
AT & PO- Lakhavad,
Mehsana, Gujarat-384001.

APPELLANT

RESPONDENT
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Copy to: -

I. The Principal Chief Commissioner, CGST & C.Ex., A.hrnedabad Zone.

2. The Principal Commissioner, CGST & C.Ex., Commissionerate: Gandhinagar.

3. The Assistant Commissioner, CGST& C.Ex., Division-Mehsana, Commissionerate:
Gandhinagar.

4. · The Superintendent (Systems), CGST, Appeals, Ahmedabad. (for uploading the

OIA).

6. P.A. File.
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